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3 Consultation on additional proposals for tranche two of the Early Learning Regulatory Review 

How to have your say  

If you would like to provide feedback on the proposals in this document, you can complete a survey in 

English here, or in te reo Māori here. You can also send a more detailed written submission to: 

Earlylearning.regulatoryreview@education.govt.nz 

or  

Early Learning Regulatory Review (Additional proposals for tranche two) 
Ministry of Education  
PO Box 1666  
Wellington 6140  

Feedback is required by 17 February 2023.  

If you have any questions about making a submission or would like more information, please email: 

Earlylearning.regulatoryreview@education.govt.nz  

 

Process  

The information provided in submissions will be incorporated into the Ministry of Education’s (the 

Ministry’s) policy development process and will inform advice to the Minister of Education.  

Your submissions will become public information. This means that a member of the public may ask for 

a copy of your submission under the Official Information Act 1982. Any submission summary we 

create as a result of this consultation may also mention your submission. Please tell us if you do not 

want your name included.  

Please also tell us clearly in the cover letter or email accompanying your written submission if you 

have any objection to the release of any information in your submission. It would be helpful if you 

outlined the information that you consider should be withheld, together with the reasons why you 

would like the information withheld. The Ministry will take this into account and will consult with 

submitters when responding to requests under the Official Information Act and if a summary of 

submissions is published. 

https://consultation.education.govt.nz/te-puna-kaupapahere-education-system-investment/additional-tranche-two-proposals
https://consultation.education.govt.nz/te-puna-kaupapahere-education-system-investment/early-learning-proposals-te-reo-maori-survey
mailto:Earlylearning.regulatoryreview@education.govt.nz
mailto:Earlylearning.regulatoryreview@education.govt.nz
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Introduction 

The early learning regulatory framework 

The government sets minimum standards for licensed early childhood services and certified 

playgroups and ensures those standards are met. These standards are set out in the early learning 

regulatory framework. Strong regulatory standards are important to protect children’s health, safety 

and wellbeing in education and care services, and because research shows that high quality early 

learning experiences provide a platform for children to succeed as lifelong learners. 

There are three tiers to the regulatory framework for licensed education and care services, including: 

1. the Education and Training Act 2020, which defines service types and provides for 

regulations and licensing criteria to be developed  

2. the regulations1, including the Education (Early Childhood Services) Regulations 2008 
(‘the regulations’), which establish the licensing process and set minimum standards that 
all services must meet  

3. the licensing criteria, which are used by the Ministry to assess compliance with the 
minimum standards set out in the regulations.  

Early Learning Regulatory Review  

The Ministry is undertaking a review of the early learning regulatory system to ensure it is clear and fit 

for purpose to support high quality education and care (‘the review’). The review is necessary to 

respond to changes in the sector since the current regulations were established in 2008, and to 

support the implementation of actions in He taonga te tamaiti: Every child a taonga Early Learning 

Action Plan 2019-2029 (‘ELAP’) and the 2018 review of Home-based Early Childhood Education. 

More information about the review of the early learning regulatory system can be found here. 

The review is being undertaken in three tranches. The proposals outlined in this paper are part of 

Tranche Two of the review. Tranche Two is also addressing other complex regulatory issues set out 

in the ELAP, including implementing network management approval, regulating for 80 percent 

qualified teachers in teacher-led centres, and strengthening person responsible requirements. These 

proposals have already been consulted on and are not addressed in this document. 

What are we consulting on? 

This document covers proposals to amend the regulations to: 

1. expressly allow the Secretary for Education to add conditions to a service’s provisional 

licence in cases where subsequent compliance issues are identified 

2. provide a definition of ‘permanently ceased to operate’ for the purpose of cancelling a 

service’s licence  

3. allow for the Secretary for Education, at their discretion, to grant a service provider the 

ability to temporarily close their service for a period of up to three months on application. 

Subject to consultation feedback and Government decisions, changes to the regulations could be 
gazetted later in 2023. 

 

 
1 Other regulations include the Education (Playgroups) Regulations 2008 and the Education (Registration of 
Early Childhood Services Teachers) Regulations 2004, as well as the recent introduction of network 
management regulations. 

https://www.education.govt.nz/early-childhood/licensing-and-regulations/the-regulatory-framework-for-ece/early-learning-regulatory-review/
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Context 

How service licensing works 

There are three licence types for licensed services – probationary licences, full licences, and 

temporary relocation licences.  

A probationary licence is the first step in the licensing process, with every new licensed service 

starting on this licence. Probationary licences are issued when the Secretary for Education (‘the 

Secretary’) is satisfied that the service complies with, or is likely to comply with, the regulated 

standards.2 This is important because some standards can only be assessed appropriately when a 

service is operating.  

Full licences are granted to services when the Secretary is satisfied that they comply with all minimum 

standards set out in the regulations.3 

A temporary relocation licence may be granted by the Secretary to a licensed early childhood service 

(other than a home-based service) if the service provider needs to temporarily relocate to another 

premises, subject to conditions set out in the regulations.4 

Licensing sanctions  

The Secretary may reclassify a service with a full or probationary licence to provisional if satisfied 

that:5  

• the service does not comply with the regulations  

• the service does not comply with all the conditions subject to which its licence was 

issued  

• a complaint lodged against the service provider alleging non-compliance warrants 

investigation  

• an incident involving a child has occurred at a service warrants investigation 

• the service has not complied with a written direction from the Secretary within a 

reasonable time.  

A service’s licence can also be suspended in certain circumstances.6 For example, if it is not in the 

interests of children attending for the service to continue operating. 

Similarly, in limited circumstances, the Secretary must cancel a service’s licence.7 For example, if a 

service’s licence has been suspended and the conditions specified in the notice effecting the 

suspension have not been compiled with within a reasonable period. 

Introduction of network approval 

From 1 February 2023, anyone who wants to establish a new licensed early childhood service will 

need to apply for and receive network approval from the Minister of Education before applying for a 

service licence.8 Under these new requirements, applicants will need to demonstrate: there is a 

need for a new service of the type and location being offered; that they are fit and proper, 

and capable to provide a service; and, they have sufficient finances. 

 
2 Education (Early Childhood Education) Regulations 2008, reg 11 Grant of probationary licence and reg 8 Fit and proper 
persons 
3 Education (Early Childhood Education) Regulations 2008, reg 13 Grant of full licence 
4 Education (Early Childhood Education) Regulations 2008, reg 18 Grant of a temporary relocation licence 
5 Education (Early Childhood Education) Regulations 2008, reg 15(1) Secretary may reclassify licence as provisional licence 
6 Education (Early Childhood Education) Regulations 2008, reg 30 Suspension of licences 
7 Education (Early Childhood Education) Regulations 2008, reg 32 Cancellation of licences and reg 17(4) Duration of 
provisional licence 
8 Education and Training Act 2020, section 17-18 Ministerial approval required to apply for licence 
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Proposal 1: Allowing conditions to be 
added to a provisional licence  

Current approach 

If a service provider has their full or probationary licence reclassified as provisional, they must 

address all of the conditions attached to the provisional licence by the specified date(s) in order to 

return to a full or probationary licence. The deadlines for compliance are typically set for up to three 

months but may be longer depending on the nature of the compliance issue. However, no compliance 

deadlines can be set later than 12 months from when the service’s licence is first reclassified as 

provisional. This helps to ensure that services address non-compliance in a timely manner.9  

A service will remain on a provisional licence until the Secretary either:  

• revokes the provisional licence and returns the service to a full or probationary licence; or 

• cancels the service provider’s licence if a compliance issue has not been addressed by 

the specified deadline.10  

Problem with the current approach 

The regulations do not currently expressly provide for additional conditions to be added to a service 

provider’s existing provisional licence. This can be a problem if new compliance issues are identified 

by the Ministry during on-site visits or when responding to an incident or complaint at a service.  

In the above cases, unless the additional compliance is serious enough to warrant the Secretary to 

issue the service provider a written direction or suspension of their licence, the only option available to 

the Ministry may be to make the services aware of the non-compliance. If no action is taken, the 

Ministry may then have to wait until the service returns to a full or probationary licence before issuing 

a new provisional licence.  

The current approach impedes the Ministry’s ability to respond promptly and directly when additional 

compliance issues are identified at a service with a provisional licence. It also means that services 

may not have certainty about the Ministry’s expectations for when and how compliance issues must 

be addressed.  

Proposed changes to the regulations 

We propose to amend the regulations to expressly allow the Secretary to add new conditions to a 

service provider’s provisional licence, at the Secretary’s discretion, provided the Secretary considers 

this to be a fair and appropriate response to the non-compliance in all the circumstances.  

As part of this proposal, service providers will be able to seek an extension to the timeframes for new 

conditions in the same way that providers can seek extensions to conditions on provisional licences at 

present. However, as the regulations currently provide, no extension can be granted beyond 12-

months from when the provisional licence was first issued.  

In cases where services are notified of further compliance issues, and this is close to the 12-month 

period from when the provisional licence was issued, the Secretary may decide to wait until the 

current provisional licence period ends, before issuing a new provisional licence. Providing the 

Secretary with discretion to determine whether to add conditions to an existing provisional licence will 

ensure that the overall impact any enforcement action is considered and proportionate to the 

situation. 

This change will provide more clarity for the Ministry to respond in situations where subsequent 

compliance issues are discovered at a service that has already had their licence reclassified as 

provisional. It will provide services with more certainty about the Secretary’s expectations of what 

 
9 Education (Early Childhood Education) Regulations 2008, reg 16 Conditions of provisional licence  
10 Education (Early Childhood Education) Regulations 2008, reg 17 Duration of provisional licence 
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compliance issues need to be addressed and by when. It will also help ensure there is 
transparency for parents and whānau regarding the compliance of their child’s licensed education and 

care service with the regulations.  

Proposal 1:  

Amend the regulations so that additional conditions can be added to a provisional licence, at 
the discretion of the Secretary for Education where this is considered to be fair and 
appropriate, to be met by a new deadline, but no later than 12-months from when the licence 
was reclassified as provisional 

Things to consider 

A key part of this proposal is that the power to add additional conditions to a service provider’s licence 

will be at the Secretary’s discretion and based on an assessment as to whether it is considered fair 

and reasonable. There may be situations where adding additional conditions to an existing provisional 

licence may not be an appropriate response to non-compliance. For example, where further 

compliance issues are discovered near the end of the 12-month period from when the licence was 

reclassified as provisional, or where the nature of non-compliance means that a more appropriate 

response is to suspend the licence.  

Providing the Secretary with discretion will also help ensure consistency with the intent of recent 

changes to the pathway for the cancelling a service licence made through tranche one of the Review. 

These changes allow the Secretary to cancel a service provider’s licence if they are satisfied that the 

provider has previously had a probationary or full licence be reclassified as provisional, is currently 

non-compliant with one or more of the regulatory standards and is not likely to comply with the 

standards in the future.  

Questions  

1. Do you agree that the regulations should be amended to allow the Secretary to add 

conditions to an existing provisional licence where further non-compliance is identified? If 

not, why not? 

2. Do you agree that the ability to add conditions to provisional licences should be at the 

discretion of the Secretary for Education and where it is considered fair and appropriate? 

If not, why not? 

3. Do you agree that any deadlines set for additional conditions should be set within the 12-

month timeframe from when the licence was first reclassified as provisional? (Noting that 

the Secretary could instead decide to wait until the existing provisional licence has been 

returned to a full or probationary licence and then reclassify the licence as provisional in 

response to the new matters of non-compliance, if appropriate) 

4. Do you agree that service providers should be able to request an extension to deadlines 

for any new conditions added to a provisional licence in accordance with the current 

provisions for requesting an extension to deadlines for meeting conditions? If not, why 

not? 

5. Are there any alternative options that the Ministry of Education should consider when it 

comes to regulating for additional conditions being added to a provisional licence? 

6. Are there any other comments you would like to make about this proposal? 
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Proposal 2: Providing a definition of 
‘permanently ceased to operate’ for the 
purpose of cancelling licences  

Current approach 

Currently, the Secretary must cancel a service’s licence if satisfied that the service: 

• Has permanently ceased to operate; or 

• Has ceased to be an early childhood service; or  

• If applicable, has ceased to operate in the premises specified in the licence and has not 

been issued with a temporary relocation licence.11  

The Secretary is required to take all reasonable steps to give the service provider notice of their 

intention to cancel the service’s licence before cancelling, and to take account of any representation 

received from the service provider.12  

Education and care services are required to notify the Secretary, via the Ministry of Education, when 

they have ceased to operate. This requirement does not currently apply to home-based services or 

hospital-based services. Education and care services which do not notify the Secretary when they 

cease operating, unless it’s an emergency, risk committing an offence under the Education and 

Training Act 2020.13  

There may be situations where services need to close for short periods of time but intend to reopen, 

such as closing to undertake renovations. In these cases, current practice has been that service 

providers get in touch with the Ministry to request a ‘voluntary temporary closure’. Temporary closures 

may be permitted for up to three months, and services may request an extension of a further three 

months in extenuating circumstances.14   

Problem with the current approach 

The regulations require the Secretary to cancel the licence of any service that has permanently 

ceased to operate where the Secretary is satisfied that this is the case. However, the regulations do 

not currently provide a definition of what it means to ‘permanently ceased to operate’. The lack of 

clarity makes it difficult for both the Secretary and service providers to know when a service is 

considered to have stopped operating. This can cause confusion and be both resource and time 

consuming for licence holders and the Ministry to resolve.  

While education and care services are required to notify the Secretary when their service has ceased 

to operate, there are a range of reasons why this might not happen, including that a licence holder 

wants to sell their service after it has already closed. This makes it difficult for the Secretary to 

exercise their duties under the regulations. It also impacts the Ministry’s ability to undertake its 

network management function as it is not clear when a closed service should be removed from the 

network and space made available for new services.  

Additionally, the current regulations do not outline the process for services to temporarily close with 

the intention of reopening. This is important as we want to make sure that any change to clarify when 

a service has permanently ceased to operate doesn’t inadvertently impact services who want to 

request a temporarily closure. The introduction of network approval from 1 February 2023 will mean 

 
11 Education (Early Childhood Education) Regulations 2008, reg 32(1)(d) Cancellation of licences. There are other provisions 
under section 32 of the Regulations that may lead to the Secretary cancelling a service provider’s licence, such as children 
attending a service that has a suspended licence, service not complying with conditions on their licence in a reasonable time, or 
the service provider is not compliant with regulations around qualifications, curriculum, ratios, and so on.  
12 Education (Early Childhood Education) Regulations 2008, reg 32 Cancellation of licences 
13 Education and Training Act 2020, Section 28 Offences 
14 Ministry of Education. 10 August 2022. Voluntary temporary closures. URL: https://www.education.govt.nz/early-
childhood/running-a-service/closing-a-service-temporarily/ 
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that any service providers whose licence is cancelled will need to obtain network approval if they wish 

to apply for a new licence.  

Proposed changes to the regulations 

We propose amending regulations to insert a definition of permanently ceased to operate that 

considers situations where both: 

• service providers notify the Ministry of Education that they have permanently ceased to 

operate; and 

• service providers do not notify the Ministry, but the Ministry has become aware that a 

service is not operating.  

To determine that a service has permanently ceased to operate, we propose that two of the following 

three criteria must be met: 

• There being no children enrolled and/or attending the service; or 

• There being no staff employed or engaged and working in the service; or  

• The service provider has not claimed early childhood education funding. 

We are keen to understand whether the above criteria provide a useful way for the Ministry to assess 

whether a service is still operating, as well as whether services consider these criteria provide 

sufficient clarity about how the Secretary will determine if a service is operating.  

We are also keen to know whether the criteria above need to be met for a minimum period of three 

months or more, or six months or more, for a service to be deemed as having permanently ceased to 

operate.  

This change will provide greater certainty and clarity for both services and the Ministry of Education 

around the exercise of the power to cancel licences, including greater clarity about when the 

Secretary is required to cancel licences of services not operating. This will also allow the Ministry to 

remove defunct service licences from the network which is important for the new network 

management arrangements. 

Proposal 2:  

A service has ‘permanently ceased to operate’ when: 

a. the service provider has notified the Ministry of Education that it has permanently 

ceased to operate; or  

b. the Ministry of Education is made aware that a service has not been operating 

for a minimum period of three months or more as evidenced by two or more of 

the following criteria: 

i. There being no children enrolled and/or attending the service; or 

ii. There being no staff employed or engaged and working in the service; or  

iii. The service provider has not claimed early childhood education funding 

Proposal 2a:  

Set the time period for when a service has not been in operation before it is deemed to have 
permanently ceased to operate at three months or more 
 

OR 
 
Proposal 2b: 

Set the time period for when a service has not been in operation before it is deemed to have 

permanently ceased to operate at six months or more 
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Things to consider 

Proposal 2a would allow the Secretary to move more quickly to cancel the licence of a service that 

has permanently ceased to operate and has not notified the Ministry. This would help the Ministry to 

perform its network management functions more efficiently by potentially freeing up space in the 

network for new services more quickly. For Proposal 2a, there may be a risk that three months is not 

long enough for a service provider to determine whether they will permanently cease to operate. If a 

licence is prematurely cancelled, from 1 February 2023, the service provider will need to apply for 

network approval before they can apply for a licence to re-open a service.  

Proposal 2b may give service providers more time to ensure they have permanently ceased to 

operate prior to their licence being cancelled. This mitigates some of the risk associated with the 

premature cancellation of a licence associated with Proposal 2a. However, six months may be too 

long for a service to retain a licence if they have closed permanently. In addition, their ability to 

comply with licence conditions upon reopening may have been significantly compromised during this 

period. 

Questions 

7. Do you agree that the regulations should be amended to include a definition of 

‘permanently cease to operate’? If not, why? 

8. Do you agree that a definition of permanently ceased to operate should include the 

following criteria in which two out of three must be evidenced to be considered as having 

permanently ceased to operate? 

a. There being no children enrolled and/or attending the service; or 

b. There being no staff employed or engaged and working in the service; or 

c. The service provider has not claimed early childhood education funding.  

9. Are there any other criteria that could be used to provide clear evidence that a service 

has permanently ceased to operate? 

10. Do you support Proposal 2a, where the minimum period of time for evidence to be shown 

that a service has permanently ceased operating is three months? If not, why? 

11. Do you support Proposal 2b, where the minimum period of time for evidence to be shown 

that a service has permanently ceased operating is six months? If not, why? 

12. Are there any alternative options that the Ministry of Education should consider in 

clarifying what it means for a service to have ‘permanently ceased to operate’ for the 

purpose of cancelling a service licence?  

13. Are there any other comments you would like to make about this proposal? 
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Proposal 3: Providing for temporary 
service closures  

Current approach 

As noted above, situations arise where a service wants to close for a short period of time with the 

intention of reopening without facing a risk that their licence will be cancelled. Reasons for temporary 

service closures include the need to undertake renovations, low child or staff attendance rates such 

as during COVID, and temporarily not meeting person responsible requirements.  

Current practice is that service providers contact the Ministry to request a ‘voluntary temporary 

closure’. Temporary closures may be permitted for up to three months, and services may request an 

extension of a further three months in extenuating circumstances.15 Services are not able to access 

Government funding when they are temporarily closed, and the Ministry may visit the service prior to 

reopening to ensure continued compliance with regulatory and licensing conditions.  

Problem with the current approach 

The current approach to temporary service closures is enabled through operational policy and is not 

set out in regulation. However, the inclusion of a definition of ‘permanently ceasing to operate’ in the 

regulations (as per proposal 2 above) and the introduction of network management from 1 February 

2023 may mean that, in the future, service providers want greater certainty and transparency about 

their ability to request to temporarily close without risking their licence being cancelled. 

Proposed changes to the regulations 

We propose to amend the regulations to provide for the Secretary to grant a service provider approval 

to temporarily close their service for a period of up to three months with the possibility of an extension, 

on request. The decision to allow a temporary closure will be at the discretion of the Secretary and 

subject to an application being received from the service provider.  

This regulatory change is expected to provide greater certainty and transparency for both service 

providers and the Ministry around the process for allowing temporary service closures. 

Proposal 3: 

Amend regulations to allow the Secretary to grant a service provider, on application, 
approval to temporarily close the service for a period of up to three months, with the 
possibility of extension on request. 

Things to consider 

This proposal will ensure that service providers can request to temporarily close if they need to. 

However, approval to close will be subject to the Secretary receiving an application from the service 

provider and will be granted at the Secretary’s discretion. This is to ensure the Ministry is aware of 

and can monitor any temporary service closures. It will also help prevent services with no intention of 

re-opening retaining their licence for longer than necessary, minimising risks of funding fraud and 

freeing up space in the network for new service providers.  

This proposal would enable service providers to temporarily close their services for up to three 

months, with the possibility of an extension upon request. This timeframe is based on current practice 

and is expected to give service providers sufficient time to address reasons for the service closure 

(noting that extensions can be requested). It is important that voluntary temporary closures are only 

permitted for a short and managed period of time, as extended closures may significantly impact the 

 
15 Ministry of Education. 10 August 2022. Voluntary temporary closures. URL: https://www.education.govt.nz/early-
childhood/running-a-service/closing-a-service-temporarily 
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ability of service providers to continue to meet all of their ongoing regulatory and licensing 

responsibilities.  

As per current practice, it is likely that the reopening of a service following a temporary closure may 

be subject to a Ministry assessment that the service is complying with their licensing conditions.  

Questions  

14. Do you agree that regulations should be amended to allow the Secretary to grant service 

providers, upon application, with approval to temporarily close their service? If not, why? 

15. Do you agree that the granting of a temporary closure should be at the discretion of the 

Secretary? If not, why? 

16. Do you agree that the period of temporary closure should be up to 3 months? If not, 

why? 

17. Do you agree that service providers should be able to request an extension to the 

timeframe for the temporary closure? If not, why? 

18. Do you think any conditions should be imposed on services reopening following a 

temporary closure? If so, what should these be? 

19. Are there any alternatives that the Ministry of Education should consider when it comes 

to regulating for temporary service closures? 

20. Are there any other comments you would like to make about this proposal?



  

 

 


